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IN THE

United States Circuit Court of

Appeals

For the Ninth Circuit

GEORGE W. WOOLFOLK,
Appellant^

VS.

UNITED STATES OF AMERICA,
Appellee.

BRIEF OF APPELLEE

Upon Appeal from the United States District Court
for the District of Idaho, Central Division.

STATEMENT OF THE CASE

This is an action by the appellant against the

United States commenced in the United States Dis-

trict Court for the District of Idaho, Central Divi-

sion upon a contract of War Risk Insurance in the

amount of ten thousand and no/100 dollars ($10,

000.00) applied for by appellant and granted by the

Bureau of War Risk Insurance on February 6, 1918,

(tr. p. 26).
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The complaint, answer and evidence show resi-

dence of plaintiff within the jurisdiction of the

Court, enlistment by appellant in the United States

Army for military service on March 26, 1917 ana

his honorable discharge therefrom on a surgeons

certificate of disability June, 13, 1918, (tr. p. 7-8-

12-19).

The plaintiff applied for and was granted War
Risk Insurance in the amount of ten thousand and

no/100 dollars ($10,000.00) while in the military

service and in his application authorized the deduc-

tion of premiums from his monthly service pay, (tr.

p. 8). The issuance of the policy on February 6,

1918 and subsequent deductions of premiums also

appears, (tr. p. 8-26). The defendant admits the

granting of ten thousand and no/100 dollars ($10,

000.00) insurance during the service of plaintiff

and the payment of premiums to include the

month of June, 1918, (tr p. 13). It is admitted

by defendant's answer that the policy so issued pro-

vided for payment to plaintiff of fifty-seven and 50/

100 dollars ($57.50) per month in the event that

he suffered total and permanent disability while

said contract was in full force and effect, (tr. p. 13).

The plaintiff's right to recover is predicated upon

the theory that he became permanently and totally

disabled during the life of the policy and the allega-

tion in support of the ultimate fact is contained in

paragraph 5 of the complaint, (tr. p. 8-9).
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"That while this plaintiff was in the military
service of the United States as aforesaid, and
during the World War, and while said policy
was in full force and effect, the plaintiff herein
underwent great hardship and suffered expos-
ure and fatigue and on or about August 21,

1917, ivas injured in a motorcycle accident and
became afflicted ivith stomach trouble and epil-

epsy grand mal in type and hysteria and has
continuously suffered from and been afflicted
with said injury and diseases from a time
prior to said discharge and from a time ivhen
said insurance ivas in full force and effect, and
this plaintiff is infonned and believes, and upon
information and belief alleges the fact to be
that as a result thereof the said plaintiff was,
at the time of his said discharge, and at the

time when said insurance was in full force and
effect, totally and permanently disabled, and
that this plaintiff is informed and believes, and
upon information and belief alleges the fact to

be that he will ahvays be so disabled and never
again able to follow any substantially gainful
occupation. That by reason thereof he became
entitled to receive from the defendant the sum
of $57.50 per month from the date of discharge,

to-wit, June 13, 1918."

The foregoing paragraph of the complaint defi-

nitely alleges that the plaintiff was injured in a

motorcycle accident on August 21, 1917 and that he

became afflicted with stomach trouble and epilepsy

grand mal in type and hysteria. The injury in the

motorcycle accident on August 21, 1917 and the disa-

bilities, stomach trouble and epilepsy and hysteria,

are alleged in the conjunctive and in the same sen-
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tence it is stated that plaintiff has suffered contin-

uously from the injury and these said diseases.

The jurisdictional allegation of a disagreement

is contained in paragraph 6 of the complaint, (tr.

p. 9-10), and admitted, (tr. p. 14).

At the trial the plaintiff testified as to his resi-

dence in Orofino, Idaho, whereupon the defendant

admitted residence, (tr. p. 19). He further testi-

fied as to his enlistment in the United States Army
March 26, 1917, his assignment to the signal corps

at Kelly Field in the state of Texas, and as to his

duties in connection with the signal corps, (tr p. 19)

.

Relative to his injury in a motorcycle accident

while in the military service, plaintiff testified

:

"That on August 21, 1917, he was in a motor-
cycle accident. That he hit a car, a Ford, and
went right over the radiator. That the next
thing he knew he was sitting up vomiting. That
he was taken to a base hospital. That at the

base hospital they put adhesive tape across his

shoulders and put a dressing on the back of

his head. That he did not stay at the hospital,

but went back to Kelly Field. That he rode
back, and he continued in the performance of

his duties around Kelly Field.

That he later had influenza or was taken with
a touch of ptomaine poison, and was taken to

a base hospital for a few days and treated for

ulcer of the stomach. From the base hospital

he went back to the field and worked in the

storeroom at first, and then he went back to the

flying field just before Christmas in December,
1917. Then he stayed at the flying field until

about the 12th of March, 1918." (tr. p. 20).



United States of America 9

The testimony of plaintiff is further to the effect

that he took an examination for Master Signal Elec-

trician in January, 1918, (tr p. 21) ; in December,

1917 or January, 1918 he inhaled carbon monoxide

gas and had to be taken to the hospital, (tr p. 22) ; in

March, 1918, he was dragged about three hundred

(300) feet by an airplane which caught the top of

his tent, (tr p. 22), upon an examination for over-

seas duty, he was rejected because of a murmur in

his lungs, (tr p. 22).

The date of this examination was not stated by

plaintiff, (tr p. 22), and it does not appear as set

out in appellant's Brief that the examination was

made on March 13, 1918. (See p. 10, Appellant's

Brief.) The testimony of the plaintiff was to the

effect that he was sent to the casualty detachment

on March 13, 1918, (tr p. 22).

While at the casualty camp, he was an acting-

corporal in charge of fatigue details; fatigue de-

tails are common crews, and on May 8, 1918 while

engaged in such work he had a spell and in describ-

ing this spell, plaintiff testified as follows:

"Q. Go ahead and tell the jury about that, lead-

ing up to what you call a 'spelF.

A. Well, before that time I would have pains
through my shoulders, the back of my neck, and
the back of my head, and in a few minutes per-

spiration would break out on me, and I would
have to stop a few minutes. / had those spells

sometimes three or four times a day—some-
times once.
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Q. Had you lost consciousness before that?

A. No, sir," (tr p. 23).

While the testimony of plaintiff was to the effect

that he had not lost consciousness before the date of

May 8, 1918, it is very plainly stated that he had

been accustomed to having the spells "sometimes

three or four times a day—sometimes once." (tr p.

23). The date of May 8, 1918 was not given by

plaintiff as the first time that he had had one of

those so-called "spells".

The plaintiff testified further that subsequent to

the date. May 8, 1918, he went before a medical

board and at this point the Court requested the cer-

tificate showing the date of the issuance of the in-

surance, and in this connection, made the following

statement

:

"THE COURT : I will state to counsel that

always, in this character of case, to be able to

be entitled to recover, it is necessary to show
total and permanent disability occurring dur-
ing the life of the policy. It is a little confusing
to me as to just when this policy was issued.

Was the policy issued at the time of this acci-

dent?" (tr p. 25-26).

It was thereupon stipulated that the insurance

contract was issued February 6, 1918, (tr p. 26).

After the stipulation, plaintiff's attorney requested

permission to amend the complaint, (tr p. 26-27).

Permission was given by the Court to prepare an

amendment and submit it to counsel for the govern-
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ment, (tr p. 28), and plaintiff's counsel prepared

and submitted the following proposed amendment:

"That while this plaintiff was in the military
service of the United States as aforesaid, and
during the World War, and while said policy

was in full force and effect, and on May 8th,

1918, plaintiff became affected with epilepsy,

grand mal in type and hysteria and has contin-

uously suffered from and been afflicted with
said diseases from May 8, 1918, and from a time
when said insurance was in full force and effect,

and this plaintiff is informed and believes, and
upon information and belief alleges the fact to

be that as a result thereof the said plaintiff was,
at the time of his said discharge, and at the

time v/hen said insurance was in full force and
effect, totally and permanently disabled, and
that this plaintiff is informed and believes, and
upon information and belief alleges the fact to

be that he will always be so disabled, and never
again able to follow any substantially gainful

occupation. That by reason thereof he became
entitled to receive from the defendant the sum
of $57.50 per month from the date of discharg-e,

to-wit, June 13, 1918." (tr p. 28-29).

To which counsel for the government objected in the

following language

:

**At this time defendant objects to the amend-
ment, if your Honor please, for the reason that

it changes the issues of the case, and is in ab-

solute conflict with the complaint heretofore

verified by the plaintiff." (tr p. 29).

The Court refused to grant the requested permis-

sion to amend, (tr p. 29-31). Counsel for plaintiff

at this point stated his theory of the case to be that
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while the accident alleged in the complaint occurred

before the date of the policy, the resultant disability

did not occur until May 8, 1918, (tr p. 31), where-

upon the Court directed the jury to return a verdict

for defendant, (tr p. 32). Counsel for plaintiff

moved the Court to be permitted to continue with

the trial, (tr p. 34), in the following language:

"We have further evidence as to when the

total and permanent disability arose. Not that

the evidence will be changed, but it is our theory
that " (trp. 34).

ARGUMENT

THE COURT DID NOT ERR IN REFUSING
TO PERMIT PLAINTIFF TO AMEND HIS COM-
PLAINT AND IN DIRECTING A VERDICT FOR
DEFENDANT UPON THE GROUNDS THAT
THE COMPLAINT ALLEGED THAT PLAINIFF
BECAME PERMANENTLY AND TOTALLY
DISABLED ON AUGUST 21, 1917, PRIOR TO
THE ISSUANCE OF THE POLICY.

For the purpose of replying to appellant's argu-

ment, the appellee will consider first, appellant's

Specification No. 1 together with the Proposition of

Law, No. 1, which appellant contends for, and ap-

pellant's Specification No. 4 together with Proposi-

tion of Law No. 4.

Appellant argues first in support of Specification

No. 1, that the lower Court by its action in taking
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the case from the jury upon its own motion without

permitting plaintiff to finish his testimony, commit-

ted error. That a Court may, upon its own motion,

dispose of a case at any time during the course of

the trial is well settled.

"In the trial of a case, the admissions of

counsel may be acted upon. They may elimin-

ate issues or dispense with proof of facts for
which witnesses would otherwise be called. If,

in the progress of the trial, facts are developed
by such admissions which must necessarily put
an end to the action, the Court may, upon its

own motion or that of counsel, act upon them
and close the case. It cannot make any differ-

ence as to the power of the Court, whether the

facts are developed by the evidence or admitted
by counsel."

Cyclopedia of Fed. Proc, Vol. 4, Sec. 1419 p.

937.

See Oscanyan vs. Arms Co., 103 U. S. 261.

The United States Supreme Court has held with

respect to the right and duty of the Court to dispose

of a case:

"According to the settled practice in the Courts
of the United States, it was proper to give the

instruction, if it were clear the plaintiff could
not recover. It would have been idle to proceed
further when such must be the inevitable re-

sult. The practice is a wise one ; it saves time
and costs; it gives the certainty of applied
science to the results of judicial investigation;

it draws clearly the line which separates the
provinces of the Judges and jury, and fixes

where it belongs the responsibility which should
be assumed by the Court."
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Merchants Bank vs. State Bank, 10 Wall, 604,
637.

Cited in Oscanyan vs. Arms Co., 103 U. S. 261.

Cyclopedia of Federal Proceedure futher states

the rule at page 939, Sec. 1422, Vol. 4, as follows:

"Applying the principles heretofore stated

for determining when the case may be taken
from the jury, a verdict for the defendant may
properly be directed if it is clear that plaintiff

cannot recover, whether such fact appear from
his pleadings, his opening statement, or the evi-

dence."

And at page 927 of Vol. 4, Sec. 1415, it is stated:

"United States Courts have always exercised

the right to control the disposition of causes
pending before them whenever the allegations

of the pleadings or the evidence introduced in

support thereof, failed to make out a case. Ac-
cordingly they have not hesitated to take the

case from the jury where the circumstances or

the state of the evidence called for such action."

The Circuit Court of Appeals for the Fourth Cir-

cuit has pronounced the rule in conformity with the

foregoing statements contained in the text as

follows

:

"The presiding Judge in a United States

Court may direct a verdict when in his judg-

ment such direction meets the ends of justice;

but he cannot be compelled to do so. He is

primarily responsible for the result of the liti-

gation before him. As said by this Court in

Huntt vs. McNamee, 141 Fed. 294, 72 CCA441,
the Courts of the United States have always
exercised the right to control the disposition of



United States of America 15

causes pending before them whenever the al-

legations of the pleadings or the evidence intro-

duced in support thereof has failed to make out
a case. Merchants Bank vs. State Bank, 10
Wall 604; 19 L. Ed. 1008; Pleasants vs. Fant,
22 Wall 116, 22 L. Ed. 780."

Norfolk and Western Ry. Co. vs. Gardner, (CC
A4) 162 Fed. 114.

It is assumed by the appellant in his argument

upon this phase of the. case that the complaint, with

particular reference to paragraph 5 thereof, might

have been subject to special demurrer for uncer-

tainty or ambiguity and it is argued that because

no such special demurrer was filed, the defendant

had waived any right to question the pleading. From
Appellant's argument, it might be inferred that the

defendant (Appellee) had, during the trial, asserted

a right to question the sufficiency of the complaint

and had sought to prevent the plaintiff from proving

a right to recovery upon the grounds that his plead-

ings did not aver with sufficient certainty, the date

of the beginning of plaintiff's permanent and total

disability.

The defendant (Appellee) did not contend, during

the trial, and does not now contend, that the com-

plaint was uncertain or ambiguous and the Court

did not direct a verdict upon the ground that such

was the case. On the contrary it was the position

of the Government at the time of the trial as it is

now, that the appellant definitely alleged by his ori-
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ginal complaint in paragraph 5, the beginning of

permanent and total disability to be August 21,

1917. It was this view of the complaint on the part

of the trial Judge that caused him to direct a verdict

in favor of the government.

Paragraph 5 of Appellant's complaint contains

the following allegation relative to the injury and

diseases upon which he relies for recovery:

"And on or about August 21, 1917 was in-

jured in a motorcycle accident and became af-

flicted with stomach trouble and epilepsy, grand
mal in type, and hysteria and has continuously
suffered from and been afflicted with said in-

jury and diseases from a time prior to said

discharge and from a time when said insurance
was in full force and effect." (tr p .9).

The date of the injury, the affliction of plaintiff

with stomach trouble, epilpsy, grand mal in type and

hysteria, the fact that it occurred while the policy

was in force, and the fact that plaintiff suffered con-

tinuously therefrom, are alleged in the conjunctive;

that plaintiff became afflicted with the diseases

enumerated as a result of the accident and on the

date thereof cannot be doubted from a reading of

this paragraph. The specific allegation that plain-

tiff was injured on August 21, 1917 could serve no

other purpose than to fix the date not only of the

injury but of the resultant disabilities and this pur-

pose is clearly indicated by the manner in which all

of these matters are set forth in the conjunctive and

the statement that plaintiff "has continuously suf-
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fered from and been afflicted with said injury and

diseases."

The allegation:

"And this plaintiff is informed and believes,

and upon information and belief, alleges the
fact to be that as a result thereof, the said plain-

tiff was, at the time of his said discharge, and
at the time when said insurance was in full

force and effect, totally and permanently dis-

abled; and that this plaintiff is informed and
believes, and upon information and belief, al-

leges the fact to be that he will always be so

disabled and never again able to follow any sub-
stantially gainful occupation." (tr p. 9).

which is a portion of paragraph 5 of plaintiff's com-

plaint and denominated by the plaintiff as a general

allegation of permanent and total disability, which

should have entitled him to go to the jury on the

question as to when his permanent and total disabil-

ity began, in no-wise qualifies the preceding allega-

tion as to the date of injury and the beginning of

the diseases therein specified, for said allegation

merely states that plaintiff "was at the time of his

said discharge, and at the time when said insurance

was in full force and effect, totally and permanently

disabled" and does not state that plaintiff became

totally and permanently disabled while his insur-

ance was in full force and effect. The word contin-

uously as used in the preceding averment, is plainly

for the purpose of setting up a condition which had

its inception August 21, 1917 and continued through-
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out the period from said date until the date of plain-

tiff's discharge from the service. Unless the date

did fix the inception of permanent and total disabil-

ity it was irrelevant and immaterial as it is neces-

sary only to plead that the disability arose during

the life of the policy.

That the foregoing analysis of the complaint is

correct, and that plaintiff did not regard the date

as irrelevant and immaterial, is born out by the

statements and admissions in plaintiff's brief, and

by reason of the fact, that to correct what was mani-

festly an allegation of injury and co-existence of

permanent and total disability, prior to plaintiff's

application for insurance, plaintiff's counsel offered

to amend paragraph 5 of the complaint during the

course of the trial and while plaintiff was on the

witness stand to change the date as follows

:

"That while this plaintiff was in the military

service of the United States as aforesaid, and
during the World War and while said policy

was in full force and effect, and on May 8, 1918,

plaintiff became effected with epilepsy, grand

mal in type, and hysteria and has continuously

suffered from and been afflicted with said dis-

eases from May 8, 1918." (tr p. 28).

Appellant in his brief on page 19, makes the state-

ment that the foregoing proposed amendment to

paragraph 5 of the complaint, specifically stated that

plaintiff became totally and permanently disabled

on May 8, 1918 in the following language:
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"And that the counsel for the plaintiff also

moved the Court for permission to amend the
complaint, ivhich ameiidmfient specifically stated
that the plaintiff became totally and perman-
ently disabled on the 8th day of May, 1918."

(Brief p. 19)

And again on page 22 of his brief, plaintiff makes

the same statement in the following language:

"And when the plaintiff proposed an amend-
ment to the complaint wherein it charged de-

finitely that the beginning of his total and per-
manent disability was May 8, 1918, the Court
said-:' (Brief p. 22)

The same statement is made at page 47 of appel-

lant's brief in the following language:

^^All that the proposed amendment did was to

make definite and certain the date ivhen we
claimed that plaintiff's total and permanent
disability beganJ' (Brief p. 47)

We submit that the language of the proposed

amendment does not differ from the original para-

graph in any particular other than that the date of

plaintiff's affliction with epilepsy, grand mal in type,

and hysteria, is changed from August 21, 1917 to

read May 8, 1918.

The original paragraph 5 of the complaint alleges

:

"That while this plaintiff .was in the military
service of the United States as aforesaid, and
during the World War, and while said policy

was in full force and effect, the plaintiff herein
underwent great hardship and suffered expos-
ure and fatigue and on or about August 21,

1917, was injured in a motorcycle accident and
became afflicted with stomach trouble and ep-



20 George W. Woolfolk v.

ilepsy grand mat in type and hysteria and has
continuously suffered from and been afflicted

with said injury and diseases from a time prior

to said discharge and from a time when said
insurance was in fidl force and effect."

(trp. 8-9)

And the proposed amendment to said paragraph

alleges

:

"That while this plaintiff was in the military

service of the United States as aforesaid, and
during the World War, and while said policy

was in full force and effect, and on May Sth,

1918, plaintiff became afflicted with epilepsy

grand mal in type and hysteria and has contin-

uously suffered from and been afflicted with said

diseases from May Sth, 1918." (tr p. 15-16).

Certainly if by appellant's own construction, the

proposed amendment to paragraph 5 of the com-

plaint definitely and certainly alleges the beginning

of permanent and total disability on May 8, 1918,

the original paragraph, which is in the same lan-

guage, alleges permanent and total disability on

August 21, 1917.

The defendant opposed the proposed amendment,

(tr p. 29) upon the grounds that the amendment

was in conflict with the original paragraph and

would serve to change the issues. We submit that

the proposed amendment cannot be harmonized with

the original paragraph and the Court in refusing

to permit the amendment, so stated in the following

language

:
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^THE COURT: Analysis of the complaint
and the amendment seems to be necessary to

determine the merit of the objection made to

the amendment by the defendant. The original

complaint, in paragraph 5, upon which the

cause of action is based, states that on or about
August 21, 1917, (speaking of the plaintiff)

was injured in a motorcycle accident, and be-

came afflicted with stomach trouble and ep-

ilepsy, grand mal in type, and that as a result

thereof said plaintiff was, at the time of said
discharge, and at the time said insurance was
in full force and effect, totally and permanently
disabled.

Now the amendment requested strikes out
entirely the allegation in the original complaint
as to the accident of August 21, 1917. In other

words, the original complaint bases the cause
of the epilepsy trouble by reason of this accident

of August 21, 1917. It is very clear in that com-
plaint. Now plaintiff seeks, in the midst of the

trial, to state that while the policy was in full

force and effect, and that on May 8, 1918, plain-

tiff became afflicted with epilepsy. They are
inconsistent, and contradictory—there is no
question about that, unless the doctors would
testify that he had been cured between August,
1917, and May, 1918, when the policy was in

force.

Suppose the amendment was allowed, and tes-

timony given by the plaintiff, and you present
him for cross-examination as to which is true,

whether he was afflicted with this epilepsy in

August, 1917, or May, 1918—I just wonder
what explanation the man could make that

would be consistent. The plaintiff specifically

states that this epileptic trouble was caused
from this accident on August 21, 1917. Now
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to come around and say that it was caused on
another date, probably nine months afterwards
—gentlemen, I believe the amendment is abso-
lutely contradictory of the evidence of the wit-

ness on the witness stand, and I think I will

have to deny it." (tr p. 29-30-31)

Relative to the right of a plaintiff to state a new

or different cause of action by amendment of his

pleadings, Cyclopedia of Federal Procedure states

the rule as follows:

"There is a well-established limitation of a
plaintiff's right to amend his pleading. The
Court may properly refuse an amendment
which makes a new claim or states a new and
different cause of action."

Cyclopedia of Fed. Proc, Vol. 4, Sec. 1319. P.

736.

See also:

West vs. Smith, 101 U. S., 263;

Watts vs. Weston, (CCA2) 62 Fed. 136.

And in commenting upon the right of a Court to

refuse permission to a party to make contradictory

amendments to his pleadings, the Supreme Court of

the State of Idaho has said:

**At the close of the evidence, Appellant asked
permission to amend her cross-complaint to con-

form to the proof, by alleging that the school

lands covered by the certificate issued to her,

were separate property. If permitted it would
have meant a direct contradiction of her ori-

ginal sworn cross- complaint, which alleged that

the property was community property of her-

self and her deceased husband. The applica-

tion was addressed to the discretion of the
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Court. We concluded that the Court did not
abuse its discretion in refusing to permit an
amendment which would have contradicted a
sworn statement in the original cross-complaint
in regard to a matter of which appellant must
have had knowledge at the time she verified the
original allegation."

The Webster-Soule Farm vs. Woodmansee, 36
Ida. 520; 211 Pac. 1090.

A plaintiff should not, we submit, be permitted to

amend a verified complaint in the course of trial,

after facts have been developed which clearly would

make impossible the successful prosecution of his

action, and deny his right to recovery, and set up

facts, and dates, which are clearly contradictory of

those originally alleged.

Appellant has cited and quoted R. S. 954, U. S.

C. A. Title 28, Sec. 777, as authority for and in sup-

port of his contention that the Court should have

permitted the amendment to the complaint and al-

lowed the case to go to the jury on the question of

permanent and total disability. This section of the

statute has been construed inumerable times by the

Courts, and it is, we submit, well settled by the de-

cisions that the allowance of amendments to plead-

ings is within the discretion of the Court ; that liti-

gants should, under the statute, be permitted to cure

defects as to form by amendments; that the statute

was not intended to operate as a relief against de-

fects as to substance, and; that the failure of a

plaintiff to state a cause of action by his complaint
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is not waived by failure to demure and the filing

of answer.

^The power to permit amendments and the

general policy towards amendments is declared
by Federal Statutes which also gives the Fed-
eral Courts discretion as to terms and condi-

tions of leave. Under it federal courts have
from the beginning exercised an independent
power in respect to amending pleadings. It is

a power incidental to the exercise of judicial

functions and indispensible to the ends of jus-

tice. It is proper at this point to re-

mind the reader that the statute of amendments
relates to '^defects and want of form'^ and not

to substance of right, in respect to which an-

other statute, also contained in the Judiciary
Act of 1789, makes the state laws "rules of

decision in cases where they apply." To amend
into a new or different cause of action or one
which the state laws did not give would not

be the correction of a defect or want of form,
and the statute of amendments does not cover

such an amendment. It was
clearly the intention of Congress in enacting

the foregoing statute to place it in the power
of the court to allow liberal amendments, so

as to prevent injustice because of formal de-

fects in the pleadings and proceedings.

Whatever action the court may take in the mat-
ter, provided it does not abuse its discretion, is

conclusive and is not reviewable."

Cyclopedia of Fed. Proc, Vol. 4, Sec. 1315, pp.

727, 728 and 729.

The United States Supreme Court has held as

follows

:

"It is well settled that mere matters of pro-

cedure, such as the granting or refusing of
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motions for new trials, and questions respect-

ing amendments to the pleadings, are purely
discretionary matters for the consideration of

the trial court, and, unless there has been gross
abuse of that discretion, they are not reviewable
in this court on writ of error."

Mexican Central Ry Co. vs. Pinkney, 149 U. S.

194.

See also:

Coeur d' Alene Lbr. Co. vs. Thompson (CCA9)
215 Fed. 8;

Tway vs. Seneca Motor Car Co., (CCA5) 284
Fed. 265;

Schnerb et al. vs. Holt Mfg. Co., (CCA2) 289
Fed. 1001;

Tilton et al. vs. Cofield et al., 93 U. S. 163.

The Circuit Court of the Fourth Circuit has held

:

"We are convinced that the Court below did
not err in refusing to allow plaintiff to further
amend its declaration by striking out the fol-

lowing averment:

Tlaintiff avers that it could have compro-
mised and settled the claim upon which the

said action of Gail V. Lynch against Wylie
Permanent Camping Company was institu-

ted by the payment of a sum of money not
in excess of $2,000, up to the time that the

default judgment was rendered in said action
as hereinafter set forth.'

It is not shown that this allegation was inad-
vertently made, or that it is not in precise ac-

cordance with the facts. Moreover, in one as-

pect of the case, the facts averred would defeat
plaintiff's right to recover, if there were no
meritorious defense to the Lynch suit, because
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the jurisdictional amount would not then be in-

volved. The state and federal statutes quoted
by plaintiff are clearly designed to prevent in-

justice on account of formal defects in pleading,
and to permit liberal amendments to cure such
defects; and this purpose is emphasized in the
authority cited. We have carefully examined
these statutes and decisions and are satisfied

that they do not support the plaintiff's con-
tention."

Maryland Causalty Co. vs. Price et al., (CCA4)
231 Fed. 397.

Since the complaint in this case is definite and

certain in that it alleges permanent and total disa-

bility by reason of epilepsy, stomach trouble and

hysteria resulting from a motorcycle accident on

August 21, 1917, approximately five and one-half

months prior to the issuance of the insurance, and

the co-existence of permanent and total disability

from the diseases above mentioned with the injury,

it does not, in the light of the evidence developed at

the trial, state a cause of action for the reason that

the condition upon which plaintiff relies for recovery

did not occur within the life of the policy of insur-

ance.

*'It may be urged that the defect in the com-
plaint was cured by the findings of the court,

but the rule is all but universal that, if a com-
plaint wholly fails to state a cause of action,

and more especially if it affirmatively shows
that there is no cause of action, the defect is

fatal, and the doctrine of aider by verdict or

findings, has no application.
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The defendant did not demur. Neither did

it move in arrest of judgment. But it has as-

signed it as error that the court pronounced
judgment upon the verdict. If the pleadings
were insufficient to support any verdict for the

plaintiff, judgment should have been arrested.

The failure to move in arrest, however, is not
fatal. It is not too late to allege as error in

this court that the pleadings stated no case

which would justify any judgment for the

plaintiff."

U. S. Fidelity & Guaranty Co. vs. Whittaker,
(CCA9) 8 F. 2d, 455.

See also

:

Parsons et al. vs. Clarke, (CCA9) 24 Fed. 2d,

338.

The decisions cited by appellant in support of his

proposition that the court should have permitted the

complaint to be amended as proposed, are to the ef-

fect that amendments for the purpose of curing-

defects as to form should be permitted and that mere

technicalities or errors in matter of procedure

should not deny a litigant the right of recovery.

In re: Griggs, 233 Fed. 243, cited by appellant

(Brief p. 25) is to the effect that Sec. 954 of the

revised statutes was designed to free the administra-

tion of justice from subtle, artificial and technical

rules.

Bedford vs. J. Henry Miller, 212 Fed. 368 cited by

appellant (Brief p. 25) holds that the dismissal of

a plea for error in a mere matter of procedure is in

reality the infliction of the severest penalty for a

minor fault.
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Cyclopedia of Federal Procedure, Vol. 4, Sec.

1338, p. 769, cited by appellant (Brief p. 25) states

the rule to be that the filing of an answer admits

that plaintiff's pleading is not technically defective.

The appellee does not take issue with the forego-

ing authorities, but we submit that the rule applied

by the lower court was neither subtle nor technical

ai$d that the defect in the complaint was not a minor

fault or an error in a matter of mere procedure.

Futher, that by objecting to the allowance of the

amendment, the defendant's counsel did not seek to

take advantage of a technicality and that by going

to trial upon the issues as joined by plaintiff's com-

plaint and defendant's answer, the defendant did

not waive what is manifestly a failure to state a

cause of action in the light of the evidence developed

at the trial.

The plaintiff alleged by his complaint a perman-

ent and total disability on August 21, 1917 by rea-

son of stomach trouble, epilepsy, grand mal in type,

and hysteria resulting from a motorcycle accident

on said date of August 21, 1917. After it developed

on the trial that plaintiff did not apply for and that

his insurance was not granted until February 6,

1918, and after the court had construed the com-

plaint as being fatally defective by reason of these

facts, the plaintiff sought to amend by alleging that

he became afflicted with the diseases heretofore men-

tioned, on an entirely different date and subsequent
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to the issuance of the insurance policy sued upon.

The authorities above referred to are in support

of appellee's position that Sec. 954 of the Revised

Statutes has for its purpose the relief as to defects

of form only.

Burley vs. German American Bank, 111 U. S. 216,

4 Sup. Ct, 431, 28 L. Ed. 406; Boltan Pratt Co. vs.

Chester, 210 Fed. 253; Tupella vs. Mathison, 291

Fed. 728; Davis vs. Lewis, 288 Fed. 704; Western

Real Estate Trustees vs. Hughes, 172 Fed. 206; Cole

vs. Ralph, 40 Sup. Ct. 321, 252 U. S. 286, 64 L. Ed.

567; Puget Sound Navigation Co. vs. Lavendar, 160

Fed. 851 and Dashley vs. Daniel, 202 Fed. 426, cited

by appellant (Brief pp. 26-27-28-29) are to the ef-

fect that an objection to a pleading for uncertainty,

ambiguity or for being indefinite, should be made

by special demurrer. As has been previously stated,

the appellee does not contend that the complaint is

uncertain or indefinite.

The sections of the Idaho Statutes cited and

quoted by Appellant, I. C. S. Sec. 6707, I. C. S. Sec.

6728, (Brief p. 29) and the decisions of the Idaho

Supreme Court referred to on page 30 of appellant's

brief, have no material bearing upon the issue in-

volved in this case for two reasons, to-wit: first,

the right of a Federal Court to permit amendments

to pleadings is governed and controlled by Sec. 954

of the Revised Statutes and the state statutes or de-

cisions have no application, and second, the question
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here under discussion is not the ambiguity or un-

certainty of the complaint.

Mexican Central Ry. Co. Ltd. vs. Duthie, 189
U. S. 76.

Hudgins et al. vs. Kemp et al., 59 U. S. 530

;

Coeur d'Alene Lbr. Co. vs. Thompson, 215
Fed. 8.

THE COURT DID NOT ERR IN HOLDING
THAT PLAINTIFF FIXED THE DATE OF PER-

MANENT AND TOTAL DISABILITY AS OF
AUGUST 21, 1917 AND PRIOR TO THE ISSU-

ANCE OF THE POLICY, AS CONTENDED UN-
DER APPELLANT'S SPECIFICATION No. 2.

The trial court took the view that the complaint

alleged the injury, the resulting diseases and the

ultimate fact of permanent and total disability as

occuring on August 21, 1917, and was not confused

and did not fail to distinguish between cause and

effect. During the trial and prior to the submission

of appellant's proposed amendment to paragraph 5

of the complaint, the court made the following

statement

:

"THE COURT : I will state to counsel that

always, in this character of case, to be able to

be entitled to recover, it is necessary to show
total and permanent disability occuring during
the life of the policy. It is a little confusing
to me as to just when this policy was issued.

Was the policy issued at the time of this acci-

dent?" (tr p. 25-26)
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Upon being informed by counsel for plaintiff and

defendant that the insurance was granted on Feb-

ruary 6, 1918, (tr p. 26), the Court indicated that

it would be necessary under the pleadings to direct

a verdict for the defendant, (tr p. 27), whereupon

counsel for plaintiff, made the following statement:

"Your Honor, under the circumstances now,
so it will be clear, I will not attempt to make
any change in the action, but as to the plead-
ings, it isn't our theory that he was totally and
permanently injured in August." (tr p. 28)

In reply, the Court said:

"THE COURT: I understand that. I will

give you permission to amend if you desire, and
present it to counsel." (tr p. 28).

The proposed amendment as has been previously

pointed out was for the purpose of alleging the in-

ception of the diseases therein enumerated and the

ultimate fact of permanent and total disability on

an entirely different date from that contained in the

original complaint, and it was for this reason that

the requested permission to amend was denied. Be-

cause the complaint alleged permanent and total

disability as a result of diseases and injury prior to

the date of the issuance of the policy, and because

the plaintiff's evidence fixed the date of the inception

of permanent and total disability to be August 21,

1917, the Court directed a verdict in favor of the de-

fendant. The plaintiff did not, as has been con-

tended, by his testimony, fix the date of the begin-
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ning of his epilepsy as of May 8, 1918, for on page

23 of the transcript, we find the following testi-

mony reported:

"Q. Go ahead and tell the jury about that, lead-

ing up to what you call a 'spell'.

A. Well, before that time I would have pains
through my shoulders, the back of my neck, and
the back of my head, and in a few minutes per-

spiration would break out on me, and I would
have to stop a few minutes. I had those spells

sometimes three or four time a day—sometimes
once.

Q. Had you lost consciousness before that?

A. No, sir." (tr p. 23)

On page 34 of the transcript, we find the follow-

ing statement by plaintiff's counsel:

"We have further evidence as to when the

total and permanent disability arose. Not that

the evidence will be changed, but it is our theory
that—", (tr p. 34)

The foregoing statement by plaintiff's counsel is

clearly an admission that the testimony which plain-

tiff requested permission to offer, would not have

served to establish a right on the part of plaintiff

to recover against the defendant in this action.

It may be conceded that under the section of the

statute quoted by appellant, 40 Stat. 409, Sec. 400,

World War Veterans' Act, Oct. 6, 1917, it was not

necessary for a person falling within the provisions

thereof, to submit to a medical examination upon

making application for insurance. However, it was
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necessary that the application be made prior to the

time that the person desiring to be insured against

permanent and total disability became so perman-

ently and totally disabled. Jordan vs. U. S. (CCA9)

36 Fed. 2d, 43; Anderson vs. U. S., (CCA9) 36 Fed.

2d, 45.

That before a person to whom War Risk Insur-

ance had been issued, can recover permanent and

total disability benefits, it must be established that

such permanent and total disability arose during

the life of the policy is well settled by the decisions

of this court.

U. S. vs. Hill, (CCA9) 33 Fed. 2d. 822;

U. S. vs. McPhee, (CCA9) 31 Fed. 2d. 243;

U. S. vs. Barker, (CCA9) 36 Fed. 2d. 556;

U. S. vs. Blackburn, (CCA9) 33 Fed. 2d. 564.

In the case of La Marche vs. U. S. (CCA9) 28

Fed. 2d. 828, this court says:

"But the burden was only on the plaintiff to

prove total permanent disability, and that such
disability arose during the life of the policy."

• In the case of U. S. vs. Hill supra, the plaintiff

was in the military service of the United States

from and after July 25, 1918 and was honorably

discharged March 14, 1919. On May 28, 1919 while

in civilian status, he was kicked in the head by a

horse and as a result was permanently and totally

disabled. In deciding the case, this court said:

"The sole question involved is whether or not
the injury occurred before the policy lapsed."
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U. S. vs. Hill, 33 Fed. 2d. 822.

The case of Jackson vs. U. S., 24 Fed. 2d. 981,

cited by appellant on page 36 of his brief has been

reversed U. S. vs. Jackson, 34 Fed. 2d. 241.

Had it developed from the evidence that plaintiff

applied for his insurance prior to the time that he

alleged permanent and total disability on August

21, 1917, then obviously it would have been a ques-

tion for the jury to decide whether or not perman-

ent and total disability actually existed within the

meaning of the policy and the date when such per-

manent and total disability arose. But having al-

leged permanent and total disability on August 21,

1917 while said policy was in force and it appearing

from the evidence that the accident and the result-

ant diseases occurred on said date as alleged, and

that the policy of insurance was not issued until

February 6, 1918, it was the duty of the court to

direct a verdict in favor of the defendant at that

point.

Pleasants vs. Fant, 89 U. S. 116.

44 Stat. 793 and the case of Brandaw vs. U. S.,

35 Fed. 2d. 181 decided by this court, have been

cited by the appellant. The foregoing section of

the statute has been amended by act of July 3, 1930,

(Public No. 522, H. R. 13174) and the words, "that

for the purpose of this act" referred to in the court's

decision of the Brandaw case supra, have been

changed to read, "that for the purposes of this Sec-
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tion and Section 304, Title 38, Sec. 515, U.S.C.A."

The presumption of service origin of a disability is

not therefore, applicable to insurance. It is believed

that in view of the change in the law and the rea-

soning of the court in deciding the Brandaw case,

that that case is no longer applicable.

IT WAS NOT ERROR FOR THE COURT TO
REFUSE TO PERMIT THE CASE TO GO TO
THE JURY AS CONTENDED BY APPELLANT
UNDER SPECIFICATION No. 3.

That a presiding Judge in a Court of the United

States has control of the case and its final disposi-

tion has been previously pointed out.

Norfolk and Western Ry. Co. vs. Gardner,
(CCA4) 162 Fed. 114.

And that it is the duty of the Court to direct a ver-

dict upon its own motion if it appears clear that

plaintiff cannot recover, has also been discussed.

Oscanyan vs. Arms Co., 103 U. S. 261

;

Pleasants vs. Fant, 89 U. S. 116.

The duty of the Court with respect to the direction

of a verdict for one of the parties and the rule to be

followed is set out in the following cases:

Baltimore & Ohio Ry. Co. vs. Groeger, 266 U.S.
521;

Improvement Co. vs. Munson, 81 U. S. 442

;

Barrett vs. Virginian Ry. Co., 250 U. S. 473;

Bowditch vs. Boston, 101 U. S. 16;

Pleasants vs. Fant, 89 U. S. 116.
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The Supreme Court has said:

"Nor are Judges and longer required to sub-
mit a question to a jury merely because some
evidence has been introduced by the party hav-
ing the burden of proof, unless the evidence be

of such a character that it would warrant the

jury in finding a verdict in favor of that party/'

Improvement Co. vs. Munson, 81 U. S. 442.

And again the Supreme Court, speaking through

Justice Miller, said:

"Must the court go through the idle ceremony
in such a case of submitting to the jury the tes-

timony on which plaintiff relies, when it is

clear to the judicial mind that if the jury should
find a verdict in favor of plaintiff, that verdict

would be set aside and a new trial had?"

Pleasants vs. Fant, 89 U. S. 116.

See also:

Edward J. Gunning vs. Gertrude L. Cooley,

U. S. Sup. Ct, No. 31, filed March 12, 1930.

Under the allegations of the complaint and the evi-

dence introduced up to the time that the court di-

rected a verdict for the defendant, it was clear that

the plaintiff could have no right to recover. It was

therefore, the right and duty of the court to take

the action that he did take and remove the case from

the consideration of the jury since that there wei'e

no facts which would, under the law, entitle plaintiff

to recover. At this juncture, it is desired to point

out again that the complaint alleges in paragraph

5 thereof, relative to the injury:
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"and on or about August 21, 1917, was injured
in a motorcycle accident and became afflicted

with stomach trouble and epilepsy grand mal
in type and hysteria and has continuously suf-

fered from and been afflicted with said injury
and diseases from a time prior to said discharge
and from a time when said insurance was in

full force and effect," (tr p. 9)

That the proposed amendment relative to plain-

tiff's diseases is as follows:

"and on May 8, 1918, plaintiff became afflicted

with epilepsy grand mal in type and hysteria
and has continuously suffered from and been
afflicted with said diseases from May 8th,
1918." (tr p. 15)

That appellant, in his brief page 19, page 22 and

page 47 as hereinbefore pointed out, has stated that

the purpose of the foregoing proposed amendment

was to charge definitely that the beginning of plain-

tiff's permanent and total disability was on May 8,

1918.

That the language of the proposed amendment is

not more definite or certain with respect to the be-

ginning date of permanent and total disability than

the original paragraph and that it differs only in

the matter of dates, and that if the proposed amend-

ment by plaintiff's own construction definitely

charges the beginning date of permanent and total

disability as being May 8, 1918, then the original

paragraph must, of necessity, just as definitely

charge the beginning date of permanent and total

disability as being August 21, 1917.
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Having bound himself, by his complaint as to the

beginning date of his permanent and total disability

and such date being prior to the time that plaintiff

was granted insurance, there was no issue depend-

ent upon facts to be submitted to the jury.

An allegation of permanent and total disability

on a date subsequent to the issuance of the policy

and proof that the policy was issued prior to the

time that the disability was alleged to have occurred,

would have presented an issue dependent upon facts

for the consideration of the jury and it would have

been for the jury to decide whether or not plaintiff

did actually become permanently and totally dis-

abled and if so, upon what date.

In the case of Anderson vs. U. S. 36 F. 2d. 45, this

court held:

*'By his complaint he shows, that he enlisted

and was inducted into the army on March 31,

1917 and continued in the service until April

19,1918, when he was honorably discharged.

He further expressly alleges that he was totally

and permanently disabled on October 6, 1917,

while he was 'acting in line of duty,' In giving

testimony, he explained that while on a visit

at Helena, Montana, he declined to comply with

the command of 'military police' that he 'go

back to the fort, some five or six miles from

Helena,' and that in an ensuing struggle the
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officers clubbed him on the head and other

parts of the body, severely injuring him. As
a result, so the physicians testified, he is suf-

fering from traumatic epilepsy and other disa-

bilities. For present purposes we assume to be

true his allegations that the injuries were re-

ceived in line of duty, and by them he was
totally and permanently disabled.

To accept appellant's theory, and grant

him the relief for which he prays, would in ef-

fect be to hold that one in the service could de-

liberately defer making application for insur-

ance to the last day of the statutory period, thus

avoiding the payment of premiums during that

period, and still have full assurance, without

any risk or hazard whatsoever, of all the pro-

tection afforded by the act to one who promp-
ly makes application and pays the requisite pre-

miums. It is difficult to believe Congress in-

tended such a result."

We submit that the foregoing case is analagous

to the case at bar and decisive of the issues

presented.

See also: Jordon vs. U. S., 36 Fed. 2d. 43, in

which the following instruction to the jury was

held proper

:

"The court instructed the jury, in effect, that

if the plaintiff suffered from epilepsy and was
totally and permanently disabled between the

date of his entry into the military service of

the United States and the dates of the issuance
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of the policies, their verdict should be for the

defendant."

Respectfully submitted,

H. E. RAY, U. S. Attorney for the

District of Idaho.
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